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THE NATIONAL SOCIALIST THEORY OF INTERNATIONAL LAW 


By Virernia L. Gott 
Radcliffe College 


Despite a rather wide range of disagreement among National Socialist 
writers, a general, characteristic National Socialist theory of international 
law is definitely discernible. Hans Helmut Dietze is perhaps the most 
representative and certainly among the most thoroughly National Socialist 
writers on this subject. Helmut Nicolai, Ernst Wolgast, Norbert Giirke, 
Herbert Kraus, and G. A. Walz may be considered as ranking next in im- 
portance from the point of view of expounding the most typical National 
Socialist doctrines in the field of international law. The words and deeds 
of the Fiihrer have formed, of course, the basis upon which these doctrines 
stand. Although the utterances as well as the actions of Hitler have not 
always been consistent (this is obvious in any comparison of Mein Kampf 
with his speeches as Reichskanzler), this fact does not seem greatly to have 
hindered the formulation of an international legal theory, but then this 
theory itself may appear to many, when viewed objectively, as likewise 
inconsistent. However, just as it is possible to dismiss certain statements of 
Hitler as embodying words coined more for tactical purposes and not 
sincerely in line with National Socialist ideology, so it is possible to see 
through many of the inconsistencies in the National Socialist theories on 
international law and obtain the real volklich-nationale point of view.’ 

A characteristic of National Socialist writings on law is to be found in the 
emphasis laid upon the fact that law is conditioned by the form of society 
it governs. Actual social conditions or relationships, not abstract norms, are 
claimed to be the basis for recognition of all law. Reality, die konkrete 
Wirklichkeit, should determine the nature of law,’ for it is here in the social 
forces that law has its source.? The fundamental reality, it is claimed, is the 
permanent division of mankind into different races and nationalities ( Völker), 
the central fact from which all thought must proceed.* This is at the very 
core of the National Socialist Weltanschauung; we find this theme rising 
again and again out of the variations of their thought. 

Developing upon this hypothesis, the most representative National 

1 Norbert Giirke distinguishes the National Socialist point of view, aptly termed the 
volklich-nationale, from the Catholic church (katholisch-kirchliche), the democratic pacifist, 
the marxist and the positivist points of view. In “Der Stand der Vélkerrechtswissenschaft’’, 
Deutsche Rechtswissenschaft, Hamburg, 1937, p. 82. 

2H. H. Dietze, “Europa als Einheit,” Zeitschrift fiir Völkerrecht, Breslau, 1936, p. 295, 
“nicht eine abstrakte Norm, sondern die konkrete Wirklichkeit (ist) der Geltungs und Erkenntnis- 
grund allen Rechts.” 


3 H. Nicolai, Rassengesetzliche Rechtslehre, München, 1934, p. 27. 
4 Norbert Gürke, Grundzüge des Völkerrechts, Berlin, 1936, p. 16. 
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Socialist theories of international law hold that there are only two possible 
forms of social life, the Gemeinschaft (community), and the Gesellschaft 
(association). The Gemeinschaft reaches its most perfect expression in a 
racially homogeneous nation; the Gesellschaft, on the other hand, is best 
reflected in the order existing between states. To understand fully National 
Socialist conceptions of the Gesellschaft and of its law, international law, it is 
above all necessary to comprehend the nature of and the importance given 
to the Gemeinschaft. It is only against the background of National Socialist 
concepts of the Gemeinschaft and its law that a true evaluation of their the- 
ories of international law can be attempted. 

The Gemeinschaft clearly expresses the will of nature. It arises from those 
forces out of which all natural forms of life arise; from the impulse of the 
blood, from the sap of the soil and from the power of similar dispositions.® 
The most intense, the highest Gemeznschaft, is the racially pure Volksgemein- 
schaft.” Racial purity thus becomes essential to the attainment of a real, 
natural community. Racial purity is furthermore of key importance, as the 
law of the community is only discernible by means of the racial instinct. 
The law of a community is a biological phenomenon. The law is preéxistent 
in the blood of the race. The purer the race the greater the legal perception 
(Rechisempfinden) of the Volk.’ 

This law which is embedded in the perception of the Volk is a natural law.!° 
Thus the National Socialists herald the return of a natural law in their legal 
thought. But the natural law they envisage is in no way reminiscent of the 
natural law of the eighteenth century. It is no ideal, universal system of 
law to be aspired toward by means of man’s reason. It is a natural law 
embedded in the blood and soil of a Volk. It is a natural law peculiar to 
each nation.” It is likewise not absolute, though it is connected with the 

5H. H. Dietze, loc. cit., p. 295, “Gemeinschaft und Gesellschaft bilden die beiden grund- 
sätzlich möglichen Formen sozialen Lebens”; E. Wolgast, “Nationalsozialismus und interna- 
tionales Recht’, Deutsches Recht, Berlin, 1934, p. 196; G. A. Walz, Wesen des Völkerrechts 
und Kritik der Völkerrechtsleugner, Stuttgart, 1930, p. 241 ff. Walz would admit the 
existence of three fundamental forms of human relationship, and hence three fundamental 
types of law. In addition to the Inordinationsrecht and the Koordinationsrecht which 
correspond respectively to the Gemeinschaft and the Gesellschaft, Walz includes a Subordina- 
tionsrecht, based upon a power rather than an organic relationship, as exemplified in most 
states. 

6H. H. Dietze, loc. cit., p. 296; Naturrecht in der Gegenwart, Bonn, 1936, p. 39. The 
Gemeinschaft is, according to the author, ‘‘eine Schöpfung der Natur, wachsend wie diese aus 
den Kräften, daraus alles Leben entstammt: aus dem Drängen des Blutes, den Säften des Bodens 
und der Innigkeit gleicher Gesinnung.” 

1 H. H. Dietze, loc. cit., p. 304. 

8 R. Eberhard, Modernes Naturrecht ein rechtsphilosophischer Versuch, Rostock, 1934, 
p. 22, “das deutsche Blut trägt in seiner Naturanlage die Idee des deutschen Rechts.” 

° H. Nicolai, op. cit., p. 29, “der reinrassige Mensch entscheidet ungekünstelt, sicher, instinkt- 
mässig richtig.” 10 H. H. Dietze, loc. cit., p. 329. 

u Ibid., p. 325, “Echtes Naturrecht muss arteigen, aber nicht allen eigen, d.h. allgemein sein 
wollen.” 
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absolute ethical concept of truth.!2 The natural law of a Volk is relative, 
for it represents the continually changing needs of a Volk as determined by 
its right of existence (Lebensrecht).'4 Naturrecht is Lebensrecht. 

Natural law is unwritten, it lies in the very blood of man; "itis a biological 
natural law. Yet this biological (Rassengesetzliche) natural law is at the 
same time divine law, for the voice of the Volk is the voice of God.!* It is 
only another step to the position that the German nation is the chosen Volk. 
This from the very beginning has been the claim of Hitler.’ In a world of 
unequal races, Germany stands for the best and strongest race destined to 
subjugate the weaker races. National Socialist legal philosophy closely 
reflects this position. The law of a Volk should be so adapted as to enable 
the Volk to enter the competitive struggle between races.1® Law is always 
on the side of the stronger.!® Norbert Giirke clearly expresses this belief in 
the just use of force to secure the dominance of a superior nation. “Not all 
nations are entrusted in world history with the same cultural and civil tasks. 
Only those nations and cultures can survive in world history who have the 
will and the strength to protect their freedom. International law takes 
from no nation its right to fight for self-assertion.”’ 2° 

The positive law of a community is the natural law of that community,” 
for the state is not the source of law but merely formulates the law which 
already exists. There seems to be no question but that the leaders of the 
people will rightly, instinctively discern the natural law of the Blutsgemein- 
schaft. Everything which is for the good of that community is Recht, 
everything which is harmful to the Volk is not Recht. Hence all legislation 
must be interpreted freely and is liable to change. Positive law is dynamic, 
ever changing, in keeping with the natural law of the community. The 
National Socialists refuse to be bound by a static, positive law, to be bound 
by letters and paragraphs. 

The National Socialist belief in the dependence of law, both natural and 
positive, upon the racial composition of the Volk it governs, and the claim 
that the purer the race, the clearer the legal perception of the Volk, has 
aroused in the minds of many the question as to what exactly the Germans 

12: H. Nicolai, Rasse und Recht, Berlin, 1933, p. 13. 

13 R. Eberhard, op. cit., p. 40. 14H. H. Dietze, loc. cit., p. 329. 

15 Ibid., p. 326. 16 Ibid., p. 329. 

17 A, Hitler, Mein Kampf, München, 1933, p. 421. 

18 R. Eberhard, op. cit., p. 14. Dr. Frank, Justizcommissar, is here quoted as saying that 
every law is only “das Mittel zu dem Zweck der Nation die heldische Kraft zum W ettstreit auf 
dieser Erde anzuvertrauen.” 

19 H, Nicolai, Rassengesetzliche Rechtslehre, München, 1934, p. 21. 

20 N, Gürke, op. cit., p. 16, “Nicht allen Völkern ist in der Weltgeschichte gleiche kulturelle 
und staatliche Leistung aufgegeben. Nur jene Nationen und Kulturen können in der Welt- 
geschichte bestehen, die den Willen und die Kraft haben, ihre Freiheit zu schützen. Das Völ- 
kerrecht nimmt keiner Nation ihren Selbstbehauptungskampf ab.” 

21 R. Eberhard, op. cit., p. 23; A. Török, “Nationalstaatsidee und Vélkerrechtsordnung’’, 
Zeitschrift für Völkerrecht, 1934, p. 256. 


This content downloaded from 134.184.26.108 on Tue, 03 Nov 2015 03:07:29 UTC 
All use subject to JSTOR Terms and Conditions 


THE NATIONAL SOCIALIST THEORY OF INTERNATIONAL LAW 707 


mean by racial purity. The National Socialist connotation of the word 
“race” is certainly not that scientifically ascribed to it. Race has been de- 
fined by Günther as a “group of people which distinguishes itself from every 
other group of people by its peculiar union of physical characteristics and 
spiritual attributes, and which continuously only produces of its own kind.” * 
Giinther admits that at present, even according to this general definition, 
there are in the main, seven races which go to make up the German Volk. 
But he maintains that the racial kernel of the German Volk is nordic and 
because this racial strain predominates, it has molded the German cul- 
ture and exists more or less in all Germans. The conclusion is drawn that 
the German Volk is nordically destined (nordrassisch bestimmt). Whether 
when all of Germany has become nordic, with the same physical and spiritual 
characteristics, every member of the Volk will instinctively discern the same 
law, remains to be seen. Meanwhile, even though Germany has not reached 
its nordic destination and the Volk cannot be considered as racially pure, 
the Führer speaks in the name of the whole Volk, and those not endowed 
with the instinct of the nordic race may discern a different law but one 
which they cannot disclose. To any outsider examining National Socialist 
theories, the attempt to develop a group of people with essentially the same 
physical and spiritual characteristics does not seem as impossible, though 
it might seem undesirable, as the attempt to put over the thesis that with 
racial purity comes a unified, instinctive conception of the means and end of 
law and government. 

The law of a community is, therefore, according to National Socialists, 
not the result of a power relationship which they claim is the case of most 
state law today. Power can merely serve the law. The law is there, and 
might has the function of seeing that this law has a free chance for 
expression.” 

Proceeding from this National Socialist interpretation of the Gemeinschaft 
and its law, is it possible to envisage any kind of a legal order existing be- 
tween such communities? National Socialists definitely put forth such a 
claim. H. Nicolai maintains that since everything living is under the juris- 
diction of a legal order, therefore individual states also stand under a legal 
order. The basis of international law lies, according to Dr. Bumiller, in 
the consciousness that the social relations between states also stand under a 
legal order.” Herbert Kraus finds conclusive proof for the existence of an 
international legal order in Hitler’s own words. Hitler in his 17th of May 
speech demanded the revival of an international legal consciousness 7’ 
(Rechtsempfinden), and, as Kraus points out, the existence of an interna- 


22 H, Günther, Rassenkunde des deutschen Volkes, München, 1935, p. 14. 

23 H. Nicolai, op. cit., p. 20. 24 Thid. 25 Ibid., p. 48. 

26 Dr. Bumiller, “Die Nationalsozialistische Rechtsidee und das Problem des Vélkerrechts”’, 
Deutsches Recht, 1934, p. 205. 

27 Die Reden Hitlers als Kanzler, Miinchen, 1934, p. 53. 
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tional legal consciousness establishes the existence of an international 
law.78 

This international law is, like all law, conditioned by the form of social 
life it governs.2? International law governs the Gesellschaft, a society 
founded upon the individualism and the egoism of its members.®° Self- 
interest is the only basis for accord in this Hobbesian society. The Gesell- 
schaft is not a natural but an artificial society, because it is the result of 
purposeful thought and not the natural, spontaneous expression of will.” 
The Gesellschaft is a synthesis a posteriori as compared to the Gemeinschaft 
which represents a synthesis a priorz.* 

National Socialists draw a distinction, as they do with regard to the law 
of a Gemeinschaft, between a natural and a positive law of the Gesellschaft. 
The Gesellschaft, as the Gemeinschaft, has its natural law, because every form 
of social life has a natural legal order. This acceptance of a natural law of 
the Gesellschaft might seem to the impartial observer inconsistent with the 
artificial character of the international society, as well as somewhat in- 
consistent with the theory of the racial basis of all real natural law. But if 
we consider this natural law of the Gesellschaft as a natural law conceived by 
the German Volk rather than by all the members of the Gesellschaft, we will 
eradicate some of these inconsistencies and reflect more clearly the National 
Socialist position. This natural law is likewise, according to National 
Socialists, conditioned by the form of social life it reflects.” The natural 
law of the Gesellschaft is therefore quite different from the natural law of the 
Gemeinschaft. The natural law of the Gesellschaft has its origin in, and is 
stamped by, the purpose for which it exists. It serves as a means for the 
fulfillment of this purpose.** 

The purpose or primary duty of the international legal order is to serve 
and satisfy the interests of the various states.*7 H. Kraus aptly calls this 
a national (etatische), in contradistinction to a universal, conception of 


28 H. Kraus, “Das Zwischenstaatliche Weltbild des Nationalsozialismus’’, Juristische 
Wochenschrift, Leipzig, Nov. 4, 1933, p. 2420. 

29% H. H. Dietze, loc. cit., p. 295; G. A. Walz, op. cit., p. 241. 

3 H., H. Dietze, loc. cit., p. 296. 31H. H. Dietze, op. cit., p. 42. 32 Ibid., p. 45. 

33 H. Richter, “Völkerrecht” , Deutsches Recht, 1934, p. 206. Richter differs from the gen- 
eral position taken, in that he believes it a mistake to talk of natural law concepts in the 
international sphere. National Socialist thought, according to him, can be applied only to 
their own Volk. H. H. Dietze, op. cit., p. 303, ascribes this position of Richter’s to the fact 
that he does not distinguish between two types of natural law, one in relation to the Gemein- 
schaft and the other in relation to the Gesellschaft. 

4 H. H. Dietze, op. cit., p. 20. 

35 Ibid., p. 302. Itis noteworthy that Dietze admits that few forms of social life may be 
classified as exclusively Gemeinschaft or Gesellschaft. Most forms have characteristics of 
both the Gemeinschaft and the Gesellschaft, but almost always they have a preponderance of 
the one or the other. International society, according to Dietze, is preponderantly a Gesell- 
schaft, and is only in few respects a Gemeinschaft. 36 Ibid., p. 54. 

37 H. Kraus, loc. cit., p. 2421. 
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international law.58 H. H. Dietze brings out this basic characteristic of 
international law, service in the interest of state needs, when he defines law 
(Recht) as only that which benefits the Volk, internationally as well as na- 
tionally (zwischenstaatlich genau so wie innerstaatlich) 2° 

Such an interpretation of the primary duty and validity of international 
law results in limiting its sphere of action to a few external and superficial 
rules. Thus the primary duty of international law as envisaged by National 
Socialists does not ascribe to that law a function which has potentialities of 
growth and development, but it limits and almost destroys any law which 
might exist between states. The nationalistic interests of states are today 
so absolutely opposed to each other, so irreconcilable, that little real law 
can be envisaged which could serve and satisfy the nationalistic interests 
of all states. 

This devotion to state needs is a duty of positive as well as natural law. 
Positive law, to have any validity, must conform to the precepts of its 
natural law. The positive law between nations is just as much subjected 
to certain moral commandments and certain moral prohibitions +° as is the 
positive law of a community. H. Kraus clearly sums up the National 
Socialist position in this respect, “‘the totalitarian National Socialist state 
. . . knows... no difference between law (Recht) and ethics (Moral).” # 
Law and ethics lose their distinction and become synonymous in the inter- 
national sphere, as they do for National Socialists within their own com- 
munity. Carl Schmitt may be quoted in this respect: “For us there is only 
right and wrong, wrong and (unsitéliche) unethical law is for us no law at 
all.” # We are forced to admit, however, that this conception of “right” 
is not one common to mankind, but limited to National Socialists. And the 
law, both national and international, based upon this concept, if we are to be 
realistic, is to serve not in uniting nations but in clearing the way for the 
dominance of the German Volk. 

Let us turn now to a consideration of some of the fundamental principles 
of the natural law of the Gesellschaft, to which positive international law 
must conform to be valid. The fundamental principles largely resolve 
themselves into three inherent and inalienable rights held by states, which 
it is the duty of the international legal order to safeguard. These three 
fundamental natural rights, according to Dietze, are the right of self- 
preservation (the right of self-defense flowing from this right), the right of 
equality (Gleichberechtigung),* and the right to sovereignty.“ No associa- 

38 H. Kraus, loc. cit., p. 2421. 3 H. H. Dietze, loc. cit., p. 320. 

1 H., Kraus, loc. cit., p. 2418. 41 Ibid., p. 2421. 

42 Carl Schmitt, Nationalsozialismus und Völkerrecht, Berlin, 1934, p. 17, “Für uns gibt es 
nur Recht und Unrecht, und das unrichtige und unsittliche Recht ist für uns kein Recht.” 

43 According to Carl Bilfinger equality means for states the same degree of independence. 
“Gleichheit und Gleichberechtigung der Staaten”, in Nationalsozialistischen Handbuch für 


Recht und Gesetzgebung, editor Dr. Hans Frank, München, 1935, p. 117. 
44H. H. Dietze, op. cit., p. 307. The classification here found may be considered as a 
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tion of states can dispense with these basic rights surrendered to the law of 
nature.” National honor is, of course, inseparably associated with each 
of these natural rights.“ Infringement upon these natural rights is an in- 
fringement upon the honor and freedom of a state, and is a violation of the 
law of nature. Therefore any positive law incorporating such infringe- 
ments, cannot be recognized as legally valid by Germany. Hitler announced 
this to the world on May 21, 1935. “Thus pacts which are not honorable, 
which disrespect the honor of one of the parties, and are hence against the 
natural basis of international law, Germany does not recognize.” 47 It is 
upon this moral and ethical basis that Hitler has launched his attack upon 
the Treaty of Versailles. What is striking, however, in the continual em- 
phasis laid by National Socialists upon these basic rights of a nation is their 
flagrant disregard of just these rights when claimed by another nation. 
It is inconceivable how any agreement which may be reached with regard to 
Czechoslovakia can be considered as respecting the honor of that nation. 
The basic rights of nations as comprehended by National Socialists can be 
taken only as a demand embodied in the formal verbiage of traditional 
international legal language, camouflaging the National Socialist limited 
application to what they conceive to be their own basic rights as opposed to, 
and if necessary in violation of, those of other nations. 

The demand for equality ** has been most insistently advanced by Na- 
tional Socialists, as a demand of morality and justice. Hitler in his speech 
of May 17, 1933, strongly urged equality of armaments because his “demand 
for equality of rights expressed in actual facts . . . (was) . . . a demand of 
morality, right and reason.’4° National Socialists claim that disarmament 
below the requirements for self-defense, as Germany was forced to accept by 
the Treaty of Versailles, is irreconcilable with the equal right for security 
and self-defense, the basis of all international law.5° G. A. Walz character- 
istically maintains that the political function of international law lies in the 
equal guarantee to the national communities, members of the international 
society, of the necessities of life (Lebensbedingungen), that is, the funetion lies 
in the bringing about and preservation of equality." 


representative one. These basic rights (Grundrechte) are the very prerequisite for the exist- 
ence of any law between nations, according to Carl Schmitt, op. cit., p. 7. 

4 H. H. Dietze, op. cit., p. 307. 

“© H. Rogge, Hitlers Friedenspolitik und das Völkerrecht, Berlin, 1935, p. 61. Rogge con- 
siders national honor as a basic right of international law, in fact, the fundamental right. 
Other authors tend to consider it more as an implied right. 

47 A, Hitler, speech of May 21, 1935. 

48 Equality is to be understood as equality of opportunity. H. H. Dietze, loc. cit., p. 314, 
defines the principle of equality as ‘‘natürlich nicht irgend eine mechanische Gleichheit, sondern 
die Möglichkeit der gleichen Chance.” 49 A. Hitler, speech of May 17, 1933. 

5 H. Rogge, op. cit., pp. 35, 36. 

5 G. A. Walz, “Das Verhältnis von Völkerrecht und staatlichem Recht nach Nationalsoztal- 
istischer Rechisauffassung’’, Zeitschrift für Völkerrecht, Breslau, 1934, p. 149. 
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This demand for equality lodges one of the most blatant inconsistencies 
of National Socialist thought, for inequality is the very foundation of their 
Weltanschauung. The National Socialist world is a world of unequals, 
between individuals within a nation, as well as between races. The Führer- 
prinzip and the unshakeable belief in the superiority of the German Volk 
cannot be reconciled with any demand for equality. One cannot expect 
nations to relinquish the fruits of their victory in answer to a demand for 
equality, when this status once granted is merely to serve as the stepping- 
stone for the German Volk to fulfill its destiny. The Germans believe that 
“it is God’s will that the victory of the better, the stronger be assured and 
that the subjugation of the worse, the weaker, be accomplished,’ and they 
maintain that the vélkische Weltanschauung corresponds to the inner will of 
nature, in that it reéstablishes “‘that free play of forces, which must lead to 
a higher breeding (Héherztichtigung) until finally free way is given to the best 
part of mankind, as the result of the conquest of this earth.” With such 
views they cannot ask that much weight be given to their plea for equality. 
A grant of equality would not be consistent with “that free play of forces” 
which seems so desirable. If we remember that the Gesellschaft is a society 
existing solely for the selfish interests of its members, National Socialists in 
their demand for equality may be accused of disregarding their much empha- 
sized theory that law is conditioned by the form of society it represents. 
They must be accused of not facing that reality, die konkrete Wirklichkeit, 
which according to them should determine the nature of law. 

A general demand for a readjustment of positive international law in line 
with the natural law of the international association of states, is persistently 
made. This demand, that positive law should closely reflect the precepts 
of natural law, is claimed to be a dynamic, as opposed to a static interpreta- 
tion of law. “If then natural law stands as a permanent basis of positive 
international law, and if the positive is continuously measured and evaluated 
by the natural international law, then necessarily all norms of positive 
international law lose their rigid character; they become dynamic law and 
fulfill thereby the demand for justice.” 5 It is in this spirit that Hitler an- 
nounced to the world that though they might cling to the letter of the law, 
he clings to the eternally moral (die ewige Moral). National Socialists 
thus believe that “natural law is eternal, and all paragraphs transitory.” 56 

Hitler has maintained that Germany has the right, yes, the moral duty to 
bring about a readjustment between positive and natural law, to reéstablish 
the artificially displaced nature of things in the international world.5” Ful- 


82 A. Hitler, op. cit., p. 421. 53 Tbed., p. 422. 

5 H. H. Dietze, op. cit., p. 309. 

55 Tbid., p. 321. Reference is here made to a speech of Hitler’s at Berlin. 

56 Thid. 

567 A. Hitler, in a speech made March 16, 1935, parts of which are to be found in H. H. 
Dietze, op. cit., p. 307. 
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filling this duty, Hitler on March 6, 1936, marched his troops into the Rhine- 
land in disregard of the Pact of Locarno. He justified this move on the basis 
that it was the demand of the primitive right of a Volk for security of its 
borders and preservation of its means of defense, which caused the German 
Government to reéstablish its unlimited sovereignty in the demilitarized 
zone of the Rhineland.®® Possession of the Saar and hence a change of the 
international order was similarly demanded by Dr. Frank, on the grounds of 
its being in line with the natural order of things.®° 

National Socialists claim, however, that they do not repudiate the sanctity 
of treaties, pacta sunt servanda. “That famous phrase pacta sunt servanda, 
the hypothesis and very basis for the existence of an international law, is 
recognized as valid by National Socialists in the international sphere.” °° 
Pacta sunt servanda remains a fundamental precept of international law, 
but it is no longer an absolute, it has become a relative precept. Treaties 
are to be observed if they embody richtiges Recht, that is “right law”. If 
they are not in keeping with the primitive, natural law of nations, then it is 
no longer a duty, and is in fact dishonorable, to observe them. Hitler con- 
siders it a fundamental principle of international law that the “sanctity 
of treaties presumes the existence of honorable treaties’ (Vertragstreue 
ehrenhafte Verträge vorausseizt). Thus Wolgast likewise, though he accepts 
pacta sunt servanda as the juristic basis (Geltungsgrund) of international law, 
demands that this law be “rightly orientated to justice” © (richtigerweise 
orientiert an der Gerechtigkeit), if it is to be considered as true law. Richter 
quite frankly sums up the National Socialist position with respect at least 
to treaties made in the past. “Generally recognized international legal 
principles and international custom are recognized by Germany only then 
when they coincide with the legal concepts of the German Volk, and not 
because of their international character, but because basic, ethical ideas of 
German law are at stake.” ® This is perhaps putting it a little more bluntly 
than most National Socialists would be willing to do, but it does seem to be 
a realistic presentation of the National Socialist attitude with regard to 
deciding upon the legality of certain international agreements. But even 
Richter refuses to abandon the principle of pacta sunt servanda. With regard 
to the future, Richter maintains that the principle simply means that Ger- 
many will only enter upon agreements which it can keep. With regard to 
the past, however, pacta sunt servanda stands for revision. ‘‘When Truth, 


58 A. Hitler, speech before the Reichstag, March 7, 1936, “Des Führers Kampf um den 
Weltfrieden’’, München, 1936, p. 29. 

59 H. H. Dietze, op. cit., p. 118. The author quotes Dr. Frank from his introduction to 
the first number of the Zettschrift der Akademie fiir deutsches Recht, 1934, p.1. “Das Recht 
Deutschlands auf die Saar ist das unabdingbare, von keinem Vertrag, von keiner Machtanwen- 
dung zu erschiitternde ewige Naturrecht wie das Recht der Mutter auf thr Kind.” 

60H. Kraus, loc. cit., p. 2419. 61 A. Hitler, speech of May 21, 1935. 

6 E. Wolgast, ‘“‘Nationalsozialasmus und internationales Recht”, loc. cit., p. 199. 

& H. Richter, loc. cit., p. 208. 
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Honor, and Faithfulness of themselves demand that a once given word should 
be held, so do they also demand withdrawal from dishonest and dishonorable 
commitments.” * Thus the National Socialist interpretation which has 
been more recently emerging would seem to make of pacta sunt servanda 
a relative, instead of an absolute principle. 

We must conclude with O. Koellreuter that pacta sunt servanda, in the 
form of the absolute maintenance of certain legal norms of international law, 
is no longer for National Socialists the highest value, but that the preserva- 
tion of states, “even in the case of conflict,” is the highest value (Wert).® 
Koellreuter concludes from this that the clausula rebus sic stantibus is the 
positive basis of all international law actually in force. Rebus sic stantibus 
is for National Socialists a vital and fundamental part of any international 
law. International law exists, according to them, as we have seen, in the 
interests of states, and when these interests change, the states can no longer 
be bound by mere technical laws. The violation of the Concordat with 
Rome was justified by the Germans on the ground that “observance of any 
treaty becomes immoral if the evolution of the nation is endangered 
thereby.” ® The Völkischer Beobachter defended the violation of the treaty 
with the Holy See by stating that a “treaty must observe living evolution 
if it is not to become powerless.” 6. Rebus sic stantibus has taken the place 
of pacta sunt servanda in the international legal order as envisaged by the 
National Socialists. Pacta sunt servanda in the relative form in which it is 
still accepted by the National Socialists owes its change of character precisely 
to this emphasis upon and expansion of the principle of rebus sic stantibus. 

There are other principles of international law, as emphasized by the Na- 
tional Socialists, which must be presented to obtain a full picture of their 
conceptions on this subject. Among these are the demands for a positive 
system of law as comprehensive as possible,® and for contract law (Ver- 
tragsrecht) within this system.’° Both these demands are claimed to emanate 
from the very nature of the Gesellschaft. Just as the Gesellschaft arises out 
of a contract, so also does its positive law come into existence as the result 
of contract, of agreement between sovereign states.” But National Social- 
ists are careful to point out that the will of nations as such is not sufficient 
to create valid agreements, the will must be accompanied with a communal 
interest between the parties to any treaty, and must not violate their honor.” 


& H. Richter, loc. cit., p. 208. 

6 O. Koellreuter, Grundriss der Allgemeinen Staatslehre, Tübingen, 1933, p. 229. 

66 Norbert Gürke, Volk und Völkerrecht, Tübingen, 1935, pp. 48-53. 

6? New York Times, June 1, 1937, p. 8. 68 Ibid. 

69 H. H. Dietze, op. cit., p. 55. The author speaks of “das naturrechtliche Verlangen nach 
möglichst umfassender positiver Normierung.” 

70 Ibid., p. 309, “Ein weiteres Merkmal dieses Völkerrechts ist die Auffassung des positiven 
als eines vertraglichen Rechts.” See also G. A. Walz, op. cit., p. 255. 

n H. H. Dietze, op. cit., p. 309. 

12 Norbert Gürke, Grundzüge des Völkerrechts, p. 14. 
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International law is formulated by the will of states, which at present are 
the only subjects of this law. National Socialist lawyers, however, look 
toward the development of an international law where nationalities as well 
as states will be subjects. Dietze thinks that the fact that minorities are 
recognized as having subjective rights under international law is indicative 
of a period of transition.” Török, a Hungarian, considerably influenced by 
National Socialist thought, but by no means going to the full extent of their 
position, points out that international law at present is out of keeping with 
the sociological facts. The new sociological fact in the modern legal con- 
sciousness is that the personality of the nation is the source of law. The 
fact of the personality of the Volk (Volkspersénlichkeit) has legal conse- 
quences. International law must be made to conform to this new fact. 
Ernst Wolgast supports this view. ‘Europe, it would seem, must return to 
a personalistic, as well as a territorial, order of life.” Similarly G. A. 
Walz believes that “the rights of co-nationals and of the nationality must 
and will find their place in a future international legal order, they are an 
essential element for a permanent and satisfactory European legal order’’.” 

Contracts between two parties, that is bilateral treaties, are for National 
Socialists much to be preferred to multilateral treaties. Bilateral treaties 
can express and serve state interests, whereas multilateral treaties by their 
very nature reflect unimportant formulae, for any real concord of interests 
is not possible among many states.” Since Germany stands for concrete 
agreements as opposed to mere abstract settlements, bilateral treaties are 
demanded in the sphere of international law. Furthermore, because of this 
lack of common interests among states, international law can only produce 
a few external legal maxims (Rechtsdize).7* International law represents a 
thin, technical, essentially positive structure of law, as compared to the 
comprehensive, almost completely natural law of the community. 

Another fundamental principle of the international order may be said to 
emanate from the National Socialist principle of national self-sufficiency 
(nationale Saturiertheit), or of racial contentedness (rassischen Selbst- 
gentigsamkeit).’° This principle holds that every community should only 
comprise those of a similar race, and it is interpreted as laying the basis for 
the elimination of imperialism from international politics. This principle is 
represented as creating an atmosphere of peace amongst the various na- 
tions.®° In order to ascertain the real National Socialist conception of the 
legal order as existing between states, it is necessary to question and evaluate 


13 H. H. Dietze, loc. cit., p. 319. 14 A. Török, loc. cit., p. 257. 

1 Ernst Wolgast, “Völkerrecht, eine Kritik”, in Völkerbund und Völkerrecht, 3. Jahrgang, 
1936/37, p. 610. 

16 G. A. Walz, “Deutschlands Recht auf die Saar”, in Nationalsozialistisches Handbuch fiir 
Recht und Gesetzgebung, editor Dr. H. Frank, München, 1935, p. 116. 

1! H. H. Dietze, op. cit., p. 306. 78 H. Nicolai, op. cit., p. 48. 

1 H. H. Dietze, op. cit., p. 304. 80 E. Wolgast, loc. cit., p. 198. 
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Germany’s claim that this principle of nationale Saturiertheit creates the 
basis for the peaceful relations of states, and dispenses with all imperialism. 

Imperialism may be generally defined as the extension of the political 
power of a state over territory which is not occupied by its nationals. May 
Germany herself be accused of having any imperialist designs, or is her 
aggressive foreign policy limited merely to the acquisition of contiguous 
territory on which her nationals reside? True, Germany claims to respect 
the existence of other nations as well as to oppose the assimilation of peoples 
of different racial composition.# Viewed with this assurance in mind, one 
would be inclined to admit that imperialism must fall by the board in the 
foreign policy of a vélkisch state. Yet there are innumerable statements, 
made in particular by Adolf Hitler, which cannot be ignored while attempting 
to answer this question. It is to the opinions expressed by Hitler in Mein 
Kampf that we must turn for a straightforward and sincere expression of his 
aims. The statements of Hitler before the Reichstag are of little value, as 
they are invariably opportunistic and phrased for the benefit of other nations. 
Such, for instance, is the following assurance given by Hitler to the world in 
his Reichstag speech of May 17, 1933: “The German Government wishes to 
come to a friendly understanding with regard to all difficult questions with 
other nations. It knows that every military action in Europe, even pre- 
suming its complete success, as compared to the sacrifices would bring 
negligible profits.” 2 In Mein Kampf on the other hand Hitler vigorously 
maintains that “suppressed countries are not won back to the bosom of the 
common Reich by protests, but by the stroke of a mighty sword.” ® Hitler 
definitely looks beyond a Grossdeutschland when he says that “‘only when the 
boundaries of the Reich include even the last German . . . [a goal toward 
which Hitler is at present making rapid strides] does there arise from the 
need of its own people the moral right to acquire foreign soil. The plough 
then gives place to the sword.” * Feder likewise states that “the duty of 
the German foreign policy is to obtain for the growing German Volk territory 
for settlement and for subsistence” (EHrndhrungs- und Stedlungsraum).® 
Again to quote Hitler, “we reverse the eternal Germanic migration to the 
South and to the West of Europe and look Eastwards.” % The German 
Volk is therefore not to remain stationary, but it is to grow and to expand. 
“The German Reich as a state must embrace all Germans; its duty is not 
only to rally and to preserve the most valuable original racial elements, 
but to lead them onwards, slowly but surely, to a position of dominance.” 37 

& Dr. Bumiller, loc. cit., p. 205. Hitler’s radio speech of May 27, 1933, is here quoted, 
“So sehr wir als Nationalsoztaltsten es ablehnen, aus fremden Völkern Deutsche machen zu 
wollen, so fanatisch wehren wir uns gegen den Versuch den deutschen Menschen seinem Volke 


zu entreissen.”” 
8 Die Reden Hitlers als Reichskanzler, München, 1934, p. 61. 


83 A. Hitler, op. cit., p. 708. 84 Ibid., p. 1. 
8% G. Feder, Das Staats und Wirischaftsprogram der Nationalsozialistischen D.A.P., 
München, 1932, p. 13. 86 A. Hitler, op. cit., p. 152. 87 Ibid., p. 439. 


This content downloaded from 134.184.26.108 on Tue, 03 Nov 2015 03:07:29 UTC 
All use subject to JSTOR Terms and Conditions 


716 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But what is to become of the non-German races over whose territory the 
growing German Volk would expand? Would the Germans still refuse to 
assimilate foreign elements? Would this be feasible? What about the 
minorities or possibly even the foreign majorities in the Sudetenland? 
Could the inhabitants of southern Russia for instance, certainly not nordi- 
cally conditioned, be driven out of their land? We are no longer living in 
an age where emigration on a large scale is possible. The Germans, it 
would seem, do not face this problem, or at least they do not push their 
position to its logical conclusion. The principle of self-determination is 
receiving in the hands of the Germans that same one-sided interpretation 
which disregards the rights of other nations.’ Force alone in such a case 
becomes the arbiter, might makes right. As Nicolai plainly puts it, “the 
strong have the right over the weak and they have the right to demand that 
the weak give way to them, that they relinquish land where the strong can 
settle and provide for their descendants.” 88 

National Socialist conceptions indicate a strong reaction to the juristic 
idealism and normativism of the post-war schools.8° The monistic construc- 
tion with the primacy of international law is vehemently opposed. That 
national law should find its ultimate source in a norm at the peak of interna- 
tional law, is to disregard the very basis of all purposeful law. Kelsen with 
his “bloodless” norm is antipathetic to the National Socialists. As much 
disclaimed is the interpretation of international law as being merely external 
state law, Aussenstaatsrecht.°° International law is accepted more and 
more as part of a pluralistic legal order. To the extent that no real funda- 
mental, general legal principles exist for all nations, but only specific rules 
for specific concrete international situations, to that extent one cannot speak 
of a law of nations. The Rechtsuniversum is made of numerous independent 
legal systems.” This pluralistic interpretation of international law is also 
noticeably held by Ernst Wolgast and G. A. Walz.” 


87a Hans Kohn, in his brilliant preface to the third edition of his Force or Reason, Cam- 
bridge, Mass., 1938, points out the fundamentally inapplicable use of the term “‘self-deter- 
mination” in a world as conceived by fascists. ‘‘Some bear witness to the dangerous 
confusion of thought produced by fascist propaganda, by speaking of ‘self-determination.’ 
As if self-determination would be an abstraction in itself, and not the concrete part of a 
whole system of liberty and individualism, indissolubly linked up with the liberalism of the 
French Revolution which the fascists so vehemently combat. A régime denying liberty 
and equality, cannot demand the application of liberalism whenever it fits into its plans of 
ruthless destruction of liberalism.” 

88 H, Nicolai, op. cit., p. 20. 8 O. Koellreuter, op. cit., p. 230. 

90 E. Wolgast, “‘Nationalsozialismus und internationales Recht,” loc. cit., p. 198. 

1 Otto v. Sethe, “Deutsche Vélkerrechtswissenschaft seit 1983,” Deutsches Recht, Berlin, 
1935, p. 126. 

2 Ernst Wolgast, “Völkerrecht, eine Kritik,” loc. cit., pp. 607-8. G. A. Walz, loc. cit. 
Lawrence Preuss, in an extremely interesting and thorough study on “National Socialist 
Conceptions of International Law,” American Political Science Review, August, 1935, 
claims that this pluralistic interpretation is at bottom a monistic system based upon the 
primacy of state law (p. 603). 
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The distinction between Gemeinschaft and Gesellschaft, it must be noted, 
is not universally made among National Socialists.% In general it may be 
said that the distinction has been stressed by the ardent racial doctrinists. 
It has been stressed by them, however, to the point where the distinction 
may be considered as fundamental, and characteristic of National Socialist 
thought. It is this denial of an international community, and the pos- 
sibility of such, which constitutes one of the severest blows international 
law has as yet received. The racial doctrinists have, however, had to modify 
their limited conception of a community. Hitler has frequently referred 
to Europe as a community of nations (Vélkergemeinschaft).* As a result 
of Hitler’s use of the word “community” and his conception of Europe as 
a family of nations, writers have at least conceded the possibility of a more 
comprehensive law as between European nations to the west of Russia. 
Russia is, of course, not included within this community. Dietze justifies 
the application of the term “community” to the European society of nations 
west of Russia on the grounds that “Europe within this area is to a certain 
extent composed of racially similar peoples with similar cultural experi- 
ence.” % The acceptance of Europe as a Gemeinschaft must stand as another 
inconsistent National Socialist position. It follows as an anti-climax to the 
much-labored distinction between the artificial Gesellschaft and the racially 
homogeneous, natural Gemeinschaft. The very fact that Europe is con- 
sidered as being composed of racially similar peoples, and is hence accepted 
as a Gemeinschaft, destroys much of the validity of any impressions one may 
have received as to the division of mankind into irreconcilable and hostile 
races. 

It remains for us to draw a few obvious conclusions as to the National 
Socialist theory of international law. It is basically distinguishable from the 
theories held by the historical or sociological schools of jurisprudence by the 
premises upon which it is erected. The theories are founded upon the 
assumption of the absolute value of the Volk around which is built the whole 
comprehensive National Socialist Weltanschauung. The democratic method 
has proceeded upon relative grounds; the fascist method is absolute in its 
approach,* it accepts the Volk as a natural and eternal fact. Hence the 
fundamentally unbridgeable gulf between National Socialist and Western 
democratic theories of international law. Another fundamental difference 
lies in the shift of emphasis as to the subject of international law, from the 


% O. Koellreuter, op. cit., p. 228, accepts as the basis for an international legal order a 
community of nations. Of course this community is weak and has its limits, but it exists. 
Carl Schmitt, in Nationalsozialismus und Völkerrecht, Berlin, 1934, talks throughout of a 
Vélkerrechtsgemeinschaft. Similarly Norbert Giirke, “Der Stand der Vélkerrechiswissen- 
schaft,” Deutsche Rechtswissenschaft, Hamburg, 1937, p. 57. 

% A. Hitler in his Reichstagsrede of March 7, 1936. 

% H. H. Dietze, loc. cit., p. 297. 

% N. Gürke, Volk und Völkerrecht, p. 15. National Socialism is based upon “der natür- 
lichen Lebenseinheit des Volkes als absolutem Wert.” 
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rather static sovereign state to the dynamic Volk-nation. The state is no 
longer sovereign, but the Volk. The state is only the outward form serving 
the needs of the collective entity of the nationality, the Volk.” And because 
the Volk, as far as Germany is concerned at least, is not yet comprised within 
the orbit of the German state, German theories of international law are 
necessarily of a politico-ethical nature, rather than strictly legal; they 
emphasize not enforcement,** but the content of any system of law. Time 
and again we find the statements that international law is essentially political 
law, “Völkerrecht ist politisches Recht,” ® and that law must be “‘richtiges 
Recht” before it can be considered as real law. 

- Despite the fact that the volklich-nationale point of view claims to cast off 
all democratic ideas, nevertheless it may be said that the acceptance of cer- 
tain fundamental rights pertaining to nations, especially that of equality, is 
not thoroughly consistent with this volklich-nationale philosophy. It would 
seem as though in the international sphere certain democratic ideas, or 
rather the mere shell of certain democratic ideas, were still being clasped, 
perhaps because they are the strongest weapons that can be used by a na- 
tion, whatever its purpose. Inconsistencies are, however, in the very nature 
of National Socialist thought. The very word Weltanschauung denotes an 
emotional, intuitive, rather than rational approach to the realm of thought 
and action.!°® Certain hypotheses are accepted as a matter of faith and are 
not to be questioned. To the extent then that National Socialist theories 
sooner or later dissolve into the non-rational realm of faith, they must remain 
to the minds of many never completely understandable. 

7 Ibid., p. 28, “Volk und Gebiet sind nicht ‘Elemente’ des Staates, sondern der Staat ist die 
Lebensform eines sesshaften kulturschaffenden Volkes.” 
98 N. Giirke, Volk und Völkerrecht, p. 5. 


99Q. Koellreuter, op. cit., p. 227. N. Giirke, op. cit., p. 30. 
100 H. Mankiewicz, Le Nationalsocialtsme Allemand, Paris, 1937, p. 15. 
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